


To the Honorable H, A. W. Skeen, 


Judge of the Cirenit Court of Lee Count: te Viwet ne. 


Humbly ‘complaining, your p 2) faphiog Wheel ae ee 1drv 
a) he 2, b lacced ape Pedi 73 ALAC L 
and Machine Works, a OTRO Ta vont» Pract ieaits ae. ent 
and show unto vour Honor that on the 7th day of March, 1893, 
wewolra to ene Je Tn Pennington a boiler, engine and saw mill 
and fixtures therewith, at the price of 81441488 t@ be paid 37 
installments, and to secure ne payment thereof the said Pen, 
ington on the said 7th dav of Mareh, 1893, executed and deliv- 
Je MeClaskey, Trustee, @ deed of trust on the 
shinery, and on eighty four aeres of land in said 
county on Baileys Trace, in Pocket nae it being the 


' 


purchased bv said Pennington 1 yom ty, 


Jessee Bone two of the heirs 
The said deed of trust was duly admitted to 
record in the elerk's office of the County Court of said 
County on the 29th day of March, 1893, A copy of said deed 


of trust is herewith filed as part hereof marked "X", 
J 


Now your petitioner will further represent and show unto 


your Honor that its said deed of trust is the first Tien on 


Sald land, and in the~-chaneeryeause-of Greer Maehinery Co. 


¢ 


against J. D. Pennington & others vending in your Honor' 


court, their said deed of trust was allowed and reported.as a 


% 
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First lien on the said 84 acres of land,,and in said cause 


Re Ie Pemington was avpointed a commissioner to. sell the real 


> e 


estate of the said J. Ile Pemington to satisfy the liens re- 


ported against the same, and as shown by the report of 


commissioner oe in. the cause Nove lst, 1899, the said 





ae 
commissioner sold tne said interest of the said J. Le Penning- 
ton in the said Jessee land on the 17th day ior 2p yidy 1899. te 
RE S, Wax for the sum of £40.00, and for the deferred payments 
the said B, s, Wax gave as his security r, Ke Wax, We H, Wax, 
x. r, WUE Bie By Kirk, which sale was confirmed by decree hn: 
tne cause at the November tern, 1899, Now your petitioner 
will Purther represent and show Mit, VOUr Manor thet it®hadrno 
knowledge of the said sale, and was not m-esent and had no 
representatives there, and had no knowledge of the fact that 

aid sale had been made, until since the last term of the 

court the report of said sale was found by its counsel among 
the papers of the cause; that the said Sale was ata grossly 
inadequate price, not being one forth of what the Said land 
was reasonably worth, and your petitioner is informed, and 
therefo re alleges as true,that at the said sale there were 
persons present who intended to bid for said land, and who 
were present for that purpose, but the said fe mM, Wr. t on. thee 
occasion publicly forbid the sale of said land, and annaunced 
publicly that the deed to said Pennington for said land was 
not Max# valid, that his wife, one of the grantors in the saig 
deed, was not competent to make a valid deed at the time the 
same was made, which statements as to the Valiaity ef aid 
deed were false, and were mde for the purpose of detering 
purchasers from bidding for said land, and did deter persons 
present for ‘the purpose of bidding from doing SO, and the lang 
was, under these circumstances, sold at a sacrifice, and net 


fer ”-ens. feurth ef its value, the said E, S. Wax being the only 


bidder and offering only the sum of $40.00 therefor, and the 


said J. F. Witt becoming one of his sureties on the purchase 


money notes. _,And this fact is a strong indication of fraud 
1@ . fi f/ : ‘ ‘ 
: am, ” A. ft "& MU ae } { 
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and of a eonspirecy between the said J, F. Witt and EH. S,. Wax 





£0 aeee the -said land from bringing its ‘fair value, and 


! 


ow 


buy the same mn ,or much less than what it was worth. 


Your cobhibraes alleges that said land is well worth 


¢ 


$200.00 and it hereby proposes on a re-sale to make the same 


3 j i é % t 
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bring that sum, and here tenders a Hond for that Qurpose 


and aot a. 


ah og said-sum of $200.00. -To this end, your petitioner '6@ 
makes-the said E. S. Wax the party defendant to this petition, 


~ 


and asks that he be required to answer the .same, but not on 


¢ 


oath, that*being waived, and that on a hearing the reliet 
above prayed for be granted, and all pronss 
eral reliefs And your petitioner will e 
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Wheelands Foundryand Machine Works.... ....Complainantg 
Vse In Chy. 
Ee Se Wax He's init pve-hin 0 Bis e's Sot lal oo sp Om enlCeaae. 

This, cavec-came—-on this Gay to be finally heard upon the answer 
of the defendant,as well as the petition of the Complainants the 
exhibits filed therewith,and the depositions of witnesses,and 
was argued by CounselsUpon consideration,of all which,it is 
Seditaged, ‘ordered’ and, deegrmecd that: the Complainont’s petition be 


@ 
andi is hereby .dismissed.: Ft is further @dindzea order ed and decred 


that the defendantreco-ver of the Complainantrhis costs in this 


‘ “ AC chi 
suit exvended,and that this cause be Grsmrseed from the docket. 
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The deposition of T.J.Hly, taken before me , Geo,P.Cridlin, 


& notary public in and for the county of Lee, state of Virginia, 
on the 30th day of June, 1902. at the office of W.G.Ely in the 
town of Jonesville, Va, pursuant to agreement of counsel, which 
deposition is intended to be read as evidence in behalf of the 
Petitioner in a certain suit in chancery in which the Whecland 
Foundary and Machine Works is petitioner ahd E.S.Wax is defendant 
which cause is now pending in the circuit court of Lee County,Va, 

Present: M.G.Ely attorney for Petitioner; and J.C.Noel 
attorney for defendant, 

t.J-Hly a witness of lawful age being duly sworn deposes 


as follows: 


Qe2.-- State your age residen¢& abd occupation and what official 


position did you hold in the year 1892? 

A.e-- I am 58 years old, reside at Libby,Lee county, Va., and 
am a farmer. I was United States MHKKRHHXX Deputy Marshall in 
the year 18909. 

Qel.-- Please begin and in your own wal tell all you know 
in the connection with J.F .WITT and wife executing the deed to 
J.L.Pennington to the lands in controversy in this suit? 

A.-- I had J.F.Witt as a prisoner on a fine to the United States 
Government. Wad my recollection is that I had lo@ged him in 
the Lee county jail, He got on a trade with J.L.Pennington to 
sell him the land. Mr, Witt gave me, I think, $1.00 to go up 
to his house and get the deed signed. I went and MRS.Witt signed 
the deed. She was very low at the time, in fact we hurried to 
get the deed signed because they were expectefing her to die, 
After the deed was made Mr, Pennington executed to me a note 
for the fine which was sonething over 100.00. 

Qel. Were you pewsent when Mss. Witt acknowledged and executed 
the deed? 

A.-- I was there at the house, but I can't say that I was in the 
house. There were a good many people there and I might have been 
in the house or out of the house, I don't know which. iI know the 
deed was signed because I couldn't get the note until the deed was 
siened. 


Obj.-- The last sentence of the foregong answer is objected to 
because argumentative. 


JeO.Noel ang H.O.Ballou for defy, 





Q.1l.-- Was J.F.Witt present present when said deed was executed? 
A.-- I don't think he was. My recollection is that I left him 
ino jail,-and that I hurried back to Jonesville so I could re- 


lease him and het him go home to his dying wife as we then thought. 


Corss Examination. 

yen ea Where was J.F.Witt at when he signed said deed if he 
was not at home at the time you speak of? 

A.-~ I don't know, I never saw him sign it as I remember of. 

X.Q.2.-- Was JOHN F. BURGAN at the eounty jail of Lee county 
on the 27th day of February, 1893 to take the acknowledgement 
of J.F.Witt to the deed in controversy? 

A.-- I was no jailer, an&B I don't recollect anything about his 
being there, 

Q.8.-- I hand you the deed in gontroversy and ask you to ex- 
amine the signatures of J.F.Witt and Mary C. WItt to the same, and 
the signature of Johm F.Burganc to the acknowledgement to said 
deed%? and state whether or not they do not all appear to be written 
with the same kind of ink? 

A.-- I think they are all written with the same kind of ink. 
KeQet .-— Might you have not taken J.F.Witt along with you 
at the time you went to get Mrs, Witt's signature to the deed and 
have forgotten the same? 


A.-- I might have done so, but I don't think I done so, 


Re- Examination. 
Q.-- at the time when you were there when the deed was executed 
did you hear anything said about Mrs, Witt being unconscious, or 
mentally incapable to execute a deed? 


Obj.-- objected to because hearsay. 
J.C.Noel and H.O.Ballou for deft, 


A.-- I did not. She was mighty sick and they were looking for 


her to die, and I don't consider any dying person capable of making 


and deed, 


Obj, She last part of the foregoing answer is objected to 


because it does not resong@ to the question. 
M.G.Ely for plaintiff, 


And further this deponent saith not. Pee ae J 





R.L.Pennington, another witness of lawful age being duly 
sworn, deposes and says: 

Q.1.e-- Mr. John Stapleton states in his deposition in this 
case that when you as commissioner sold the land in controversy 
in this case, that Judge Orr was present and bid on said land, 
put did not bid out; that Orr would wink at you and you would 
cry his bid. Please state whether or not that is a fact. 

' Axxzxx obj, Objected to because the witness has heretofore 
been examined in this case and stated that he had no recollec- 
tion of Judge Orr being present at said sale, which answer would 
be a full and complete answer to the above question. 
Noel and Ballou for deft, 

A,-- My impression is that Judge Orr was not present and my re- 
collection is that he did not bid on the land, I have no recol- 
lection of any winking in the case by any body. 

Q.2.-— Please state whether or not E.S.Wax has ever paid 
you the purchase money on said land? 


Abs~-- Objected to beccuse immaterial and irrelivant. 
Noel and Ballou for deft, 


A.-- There has been nothing paid on purchase money by Wax 
except the casé payment made at the time land was sold. As I 


remember said purchase money is all due. 


Cross Examination. 


X.9.1. -- Was the purchase money due at the institution of 


this suit, ot rather when the petition in this suit was filed? 


A.-- If I recollect properly the time when the petition was 
filed I do not thin’ any of the money was due at that time. 

X.Q.3.-- Did not Mr, Wax execute his purchase money notes of 
bonds for said purchase money? 


Obj,-- Objected to because the record is the best evidence. 
Noel and Ballou for deft, 


A,-- The notes as I remember were executed and,security was 
given, I can't tell how good, but I sup~osed at the time it 
would make the note safe. 

X.Q.4.-- Have you taken any legal steps to collect the money 
on said purchase money notes or bonds. 


A. IL have not. 


And further this DE 
Wee y Cre 





Virginia, Lee County,to-wit: 

I, Geo.P.Cridlin, a notary public in and for the county 
aforesaid in the state of Virginia, do certify that the fore- 
going depositions of T.J.Ely and Robt,L.Pennington were taken 


sworn to and subscribed before me at the time, place, and for 


the purpose in the cavtion mentioned, 
Given under my hand this the 30th day of June, 1902. 














The depositions of RK. i Pennington, " 
» taken before the undersigned Con-— 
missioner in Chancery at the law orfice of Orr & Irvine in the town 
or Jonesville,Va.,pursuant to DeiIeCe, (Gncthe. Bib day of May 1900, which 
aré intended to be read ag evidence on behalf of Wheeland’s roundary 
and Machine Works on the hearing of a petition filed by .thenm. @gainet 
4.5.Wax in the Chancery cause of Greer Machinery Company against J iL 
Pennington and others, pending in the Circuit Court of lee County 
Virginia. 
Present, James W.0rr counsél for Petitioners. 
J.C.Noel Counsel for the said Vea, eng 
in his own proper 
R.L.Pennington a witness of! lawful age being duly sworn deposes 
aS follows: 

Q@-1.-- Were you a Commissioner appointed by the Circuit Court of lee 
county Virginia for the purpose of selling the real estate belonging 
to some of the defendants in the chancery cause of Greer Machiner 
LOMpany against J.).Pennington and others? 

A.-- I was the Commissioner appointed in this case to sell the real 
estate of J.liy J.D, and’ William Pennington. 

%e-- AS such commissioner,did you sell a tract of land or interes 
PO am Pact of land, owned by J Js Pennington and conveyed to him by 
J.©".Witt and wife and Joseph F.Jessee and wife, and known aS @ part of 
the C.A.Jessee jJand, and if se when dia you make said sale.and who was 
the purchaser? 

A.-= By reference to my .réeport, as commissioner, filed in this cawse 
on November Ast 1899, I seé,that on 17th day of ADT TB9Os .z £eport 
to have made sale of this particular land, or interest in land, on the 
17th day of April 1899; at thich sale “.5.Wax was the vurchaser at the 


price of $40.00, and I think that the report properly states the date 


Z 
of the sale, and I know that the bid was $40.00 @nd that W.S.Wax wae 


Ghe purchaser. 
~.3.-- Did anybone Se bid on that occasion ror saad land? 


A.-- My recollection is now, that this was the only bid received. 














@.4.-- dad any one else informed you previous to the sale or on that 


day, that they intended or expected to bid on said) land, and if ao amo 


Ob3<-~- The forgoing question is objected to because immaterial. 
J.C Noel Atty. for Peru. 

A.-- Previous to the sale,and,also I believe on this day, TL had a talk 
with Mr. L.M.Zion in regard to bidding of otanat, ae Onmte bolo Nin Catan = "7 C0 Mame SRG Alms > 
collectin is that he told me that he had come to town on that day to 
Dic ‘on -thas' land, any way he 2 present at the sale. 

@.5.-- Did Mr.Zion bid? 

ha—- we tone “bhisk he dad. 

®.6.-- Did any one on that occasion forbid the salé of Lhe isaid prey- 
erty or interfere in any manner, and if so who, and tell what he said. 

Ob3+-- Obyected to because EkanxaAX immeaterwid, and coudd not aflfequ Wm 
cights of the varty purchasing the land unless itis clearly sien 
that the defendant Wax colluded with the party fortiding said sale. 

uC hw Oeie 4.GY . Oe «Bele. 

A.-- On the day that the sale was made I announced at the front door 
of the Courthouse the *ikm@ terms of sale, made a short description of 
the property, gave a short statement of the cause for which rb was he- 
ime, sold and eisk for bidders for the, land, after which MPloyd Witt the 
husband of Mary C.Witt. who with his wife had conveyed one of the two- 
sevenths interest in the Jessee land to J.L.Pennington, announced that 
he would forbid the sale: of that land, amking' sore statement, hie ese 
act words I don’t remember,about a deed that he and his 


not being @ valid deed, and ZT believe that he stated that atthe 


ha iMilsdwite etittened. the gdecd snt we net in wer filet mime « ive 


statement made by Witt made me a little bit. hot because Mr.4ion who had 
told me that he would make the land bring as much as 9150.00 refused 
aftec this statement by Witt,to bid anything on the land. I expressed 
the opinion in the presence of the cpowd that I didn’t think that the 
claim made by Witt would amount to anything, but I couldn’t get Mr. 
Zion to tiGand the only bid received was the %40.00 bid by Mr.Wax and 


Pe ahd wee knocked off to him and Teport as stated above: 











A emit cid net Ae sign the notes 
Mes Was. Apter sale Mr,Wax a ne to prepare the notes and he 
would take them | get the, secured. I prepared the notes and gave 
Hien te .vim,' he them with him,kept them I believe untii some time 
in June ou July, any way so long that I thought he had abandoned com— 
pleting the purchase he had made, until he handed me the notes about 
the time mentioned, but my understanding if that the J.™.Witt who 
forbid the sale was the same man who went Wr.Wax’s security: 

Q.12.-- I now hand you two deeds,one executed by J.™.Witt and Mite 
to J.u.Pennington, and the other by Joseph F.Jessee and wife to the 
said Pennington for the land here spoken of, will you please 

deeds or copies of the same with this your denosition man&ked 
1” and"Deed 2" respectively. 


T will file the said deed4or copies thereof and marked as 


Cross—-Mxamination. 
K.Q@.1.-- When you sold the land spoken of ime “Our, deposition ian. Gide 
was not James W.Orr present at the palet 
AAMMNAAGY 

i) fontre me recolvection of Nie. .prtsent’ 

X.0.8.-- I widl ask you further if J.W.Orr did not. on that. occass#on 
ibid! one that), Land? 

ia am Ke udutl ib) have. nesrecoiiectien of- it. 

X.Q.3.-- Iwill ask you if upon that occasion, by way of .réPreshing 
your memory, that when J.?.Witt forbid the sale of the land and said 


thet, Ge Wine ab bhés time she’ Sitened the’ deed was not in her Bight 


md. dn wade, Orr didnt renark Lo Witt, that he didn’t believe thet 


She wat veto to her ¢iohte Mind, or she would. neyerm have manrmwed omy 


meaning J.P .Witt7z 
acm) Can’ v remember it. 
H.Q.4.-- I will ask you farther if while vou were offereing 


sale that James W.Orr did not pass by and you asked 


yuestion if he was not inter*st in gale of that land? 


A.-> Lsean’t recollect it. He may have been there and I may 


asked him the, question, but I have no recollection of it 
“to ee 
me that Col. Pridemore < ¥ | 
} re and B.4.Sewell were eee 





Q.7.-- Was 2.S.Wax present at said sale? 

A. == Yes, sre was present. 

©.8.-- Are you personally acquainted with the Jessee tracts of land? 

Ane Te can’t say that I am acquainted with the Jessee land, but I 
am acquainted to some extent with lands in that neighborhood and have 
om. acca 2s vo where the Jessee land lies. 

Q.9.-- State whether or not from your know#edge of lands in that neigh 
borGoaw toaere WS any mimerald ex coal on the lands in thet neitenbornhoody 
A.-- My understanding is that there is coal ander this poundary, and 
my understanding is that the co@l tans along the Lgititle Black Moun- 
Catt eweibets Lue pest of the, coal measures Of the Pockett, Country. 

por naiiniday of tb pertsenally. 

come eee YOU dad ahy experience or knowledge of the sale of lands 
i> Mec KoOmmmtidaLy OT that. par of the Pockett Country, and mf <0 what 
ie eee Win Workn.or Selhse for in “bhat part.of the country? 

Cpa. euojecucd to, because Jirmaterial, and because the price of other 
mms ts no eriterton in fixing the value of this tract, and also he- 
Came “mre present p~pricé of Tand im.mo Wey shows what Be VYerave Ofte 
sane land would have been twelve mofithshagd, At ie « 

ao Ge noe § Atty. for wert. 
Ae Myseit and broLher own the mineral right en a. emalls Pract which 
understand Ifes Ghiy a little distance from this land and we heve 

contracted the mineral right at 85.00 per acre, and my underetending 
M view for coal and mimeral purposes that this land ws rore valuable 
than that we own. I have also made sales of other lands in the Pockett 
and not so very far from this land on whitch the mineral cight had heen 
sold and I got on the average three or four times acs much peracre 
thie tract brought, for merely the surface. At the tire when this 
was made in April 2899, lands in that country were advancing some 


price and the sales that I spoke of in which the surface only was 


wers made prior to this sale when lands were Siow ria B. poor price: 


%. 2i..=-—- Did the said J.F.Witt become the Surety or one of the sureties 
said Wax for his deferred payments of PuUrchake Mone ss 
Cibj.-— Objected to because directly leading, and because xtextexshonn 


Adc d, BM x LAN 


Anckhe Gommissitoners:renertewithe= (knnkhexhestxrevwittdenre the sureties 


of 21.5.Wax are Shown in the Commissioners cr eport off the sale of the 


said land which report is the best 
evidence J.YU.N 
: -Y.NOC] atty.for Neft, 





* - 


A.@.o.—-— At the tame this sale was made was not J.W.Orr i hc A 
the Mhnegaana’s Poundary and Machine Works, and represented the inter-— 
Sreot. ani atogg threughithe sur of the Greer Machinery Co. against aD 
Pennington and others? 

A,-= For the debt that was primarily due by J.G.Pennington to Wheelamd 
Foundary and Machine Works, as I unders&and it, a different claim to 
this one, I knew that that claim was represented by Orr & Baankenshin, 
of which firm J.W.Orr was a mamber, but I did not know at the tire of 
this sale that Orr é Blankenship were representing this particular 
claim, against J.L.Pennington but thought that it was YepresentLed by 
WESssrs Duncan ¢ dyatt. I havo since the said sale: been informed bk 
Judge Orr that he represented also the J\J5,.Peanington branch ‘of the 
Wheeland “oundary and Machine Work@’? claim and that he was 
them at the time this sale was made and had been Lee Re semune-: Bie 
lor some time previous thereto. 

A.Q@.0@.-- Did you not advertise the time, terms BiteE and place of the 
sale of this land as the decree directed? 

A.-- I tried to. follow the direction of the decree as I understood 
it, and advertised the land according to said decree. 

A.@.7.-- In your answer to question 10 in your examination in chief 
you said that yourself and brother own uxemat the mimerai.  riehit, ion aig 
small tract of land a short distece from the land here in controversy 
and that you had contracted the nineral ripht at £5 00 Per were. and 
that your understanding was that this tract of land is more valuable 
for coal and mineral purposes than your tract, I will ask PONG Mt Yea Sey be 
not the fact that the mineral Cuaht thet you and wour brother own did 
not cost you much less than $1.00 per acre? 

A.-- I really don’t know what the land did cost us. The man we bought 
Vo from. was owing uS some fees and wanted us to do some other Woes For 


him, and he proposed to deed us the mineral and coe] right for what 


Was owing and what we were asked to do. We very willing aceepted his 


SrOposiia ons 


i) 


A.@.8.-~ What were your s€rvices and fees in the cases WOrUhHT 


Services 





Revo WObeh The mineral naoent whiven he deeded ‘us. 
i want Do danow what. you thought. your servaees wese worth? 
A.-~ I regarded land worth at the time as much as $4.00 or 85.00 
acre. INnere Was of acres, of It, but. Raxe af he had offered the cach 
Lorltie seryices ° 
the fees, rendered and proposed to be rendered I would have charged 
haw ievewt., B2o.000 . 
HO .tO o> ain your answer to question 10 that you had made 
Oma anise iy Bite. Pocket and mot very for Prom this land ion. which*the 
minéral cight had been sold and got on an average three or four times 
as much per acre as this tract brought for merely the surface, I ask v0 
you mi you. ghd: nov AkSO sell other lands of J.D. or J. Pennington 
on which valuable improvements had been made and on which the mineral 
right had not been sold in the same locality, for less that £1.00 per 


ACS. 
ppt eA 
Zh 


ie +7 
it 


a oe 


Ay-— ‘The cheapest land that I remember of $(11ing was to %4.M.Zion 


for $1.00 per acre, but the mineral right had been sold. off of this. 


And further this deponent saith not. UE. a | oft 
eWVYAZ\./ 


LIA LSL1 VE bh LE 


Ss, 


Za 


The further taking of the depositions in this cause is adjourned 


until the 15th day of May 1900, at the 


Commissioner in Chancery. 
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The deposition of J.W.Orr, taken before me Geo,P.Oridlin, 
a notary public in and for the county of Lee in the state of 
MeG Ely 
in the town of Jonesville, Va, pursvant to agreement of counsel, 
which deposition is intended to be read as evidence in behalf of 
the petitioner in a certain suit in chancery now pending in the 
circuit covrt of Lee county, Va, in which the Wheeland Foundary 
and Machine Works is pleintiff and E.S.Wax is defendant. 
Present, M.G.Ely for péfrpioner, and 
Jebanoe 1. and BuO Badlou- fer derty, 
J.W.Orr a witness of lawful age being duly sworn deposes 
as follows 

Q.1.-- Mr, John Stapleton states in his deposition in this cause 
thet you. were present at the time the sale was made by R.L.Pen- 
nington commissioner of the land in controversy, and that you 
bid on the land, and stood over toward the gate and figured on 
a piece of paper and wovld wink at the commissioner and he would 
then cry your bid; and other witnesses who have testified in this 
cause state that you were present and bid on said land. Please 
State whether or not those statements made are facts. 

Obj, -- The foregoing question so far as it pertains to the wit- 
ness being present at said sale and bidding on said land is objected 
to because the witness has given his deposition heretofore in this 
cause and has stated that he has not recollection of being present 


and was sure that he did not bid on the land. 
J.G.Noel and H.O.Ballov for deft, 


A.-- As I have stated heretofore I have no recollection of 
being present at the sale referred to. I may have passed during the 
time but I had no knowledge that the sale was taking place, and tk 


statement that I bid at said sale by winking at the commissioner 


or otherwise is absolutely untrue for as stated heretofore i had no 


knowledge of the sale or of it heving been mede until I afterwards 
found commissioner Pennington" report of the sale am ng the paperss 
of the cause. As to my standing with a pencil and paper in my 
hands and meking figures, that is something that I have not 

done since the war 


Obj,- - The 1288 statement made in the foregoing answer is 
(tte 4 s ALN 
objected to because , the witness Stapleton nor no other Witness 





examined in this cause has stated that Judge Orr was standing whike 
sxkanikngex figuring on said paper. 
J.C.Noel and H.O.Ballov for deft, 


And further this deponent saith not. 


mm eS ee WA14AA Net ee = ee Oe “) = wo 


Virginia, Lee county. To-Witt: 

TGeo@etCridliny Ja notary public in and for the county of 
Lee in the state of Virginid, do certify that the foregoing 
deposition of J.W.Crr wes taken, sworn to and subscribed before 
me at the time, place and for the purpose in ‘the caption mentioned. 


Given under my hand this the nd day of July, 1902. 


¢ 


hey bru. Cyperi2 Yak, 12/1908 
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The deposition of H.Z.Parsons, taken before me, Geo.P.Cridlin, a 
notary public in and for the county of Lee and state of Virginia, 
en Bhe end day of July, 1902... at the office of M.G. Ely in the 
town of Jonesville, Ya, pursuant to agreement of counsel, which 
deposition is intended to be read as evidence in behalf of the 
defendant in a certain suit in chancery now pending in the circuit 
court of Lee county Va. in Which the Wheeland Foundary and Macnine 
Works is plaintiff and E.S.Wax is defendant. 
Present J.C.Noel and H.O.Ballou for defendant, and 
Jet COLL. acy, Lor, Dens tLomer ; 

H.4eParsons a witness of lawful age being duly sworn deposes 
as follows: 

Qele-- Give your age,residence and occupation. 

A.-- I amd 49 years old, live in the Pocket country Lee county, ¥Ya, 
and am a farmer. | 

Q.2.-- Are you acquainted with Judge J.W.Orr and R.L.Pennington 
E.S.Wax and J.F.Witt? | 

A.e-- I am. 

Q.5.-~ Were you present at the judicial sale made by R.L.Penning- 
ton of the land in controversy in this suit? 

A.-- I was. 

Q.%.-—- State if you remeber whether J.W.Orr was present at said 


sale? 
A. My best recollection is that he was. 


Q.5e-- Can you state any conversation or talk that occurred on 
that occasion that makes yov think that Judge Orr was presnht? 
A.-- My recollection kk is that I heard the Judge bid on the 
land. I don't think I heard him have any talk, but did hear 
a.tew minutes after the sale 


the boys joking Witt stpeommmns about some joke that they said 


the Judge had gotten off off Witt. 
And further this deponent saith not. 


dn. 9 $0 
piers 


J.F.Wwitt another witness of lawful age being duly sworn de- 


poses as follows: 


Q.1. - Are you the same J.F.Witt that heretofore gave your 


deposition in this cause? 


ick it am. 
Q.2e-- Were you present at the time your wife signed the deed 
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fer a part of the land in controversy in this ease? 

Ae~~ I was. 

Q.de-— Mr.T.J.Ely in his deposition in this case says that his re 
cotlection as shat you were in jail as a United States prisoner 
at the time your wife signed the deed and was not released from 
jail until the next day after the deed was signed when J.L.PEN- 
nington executed to him his note for your fine; that Pennington 
would not give his note until after your wife had signed the deed. 
State when you were released from jail and also state whether you 
have a receipt from Mr, T.J.ELY for the Pennington note that was 
delivered verre and if you have please file the same as a part 
of your deposition azx marked"reccipt"? 

Obj-- Excepted to bec use the witnesshas heretofore testified 
in regard to the same matter and because the witness T.J.ELy 


does not make the statements alleged. 
J.W.eORR for petitioner, 


A.-- I was released from jail February the 26th,1892, ard I 
have Mr, Ely's receipt for the note and I filed the same herwwith 
marked as requested, but reserve the right to withdraw the smme 


from the files of this suit after this cause is decided. 


And further this deponent saith not. 


MAb yp La. $2 
Id Sper? 0 KF 
Virginis, Lee county, To-—-wit: 

I, Geo.P.Cridlin, a notary public in and for the county afore 
said in the state of Virginia, do certify that the foregoing depo- 
Sitions of H.Z.Parsons and J.F.Witt were taken, sworn to and sub- 
scribed before me at the time, place and for the purpose in the 


caption mentioned, 


Given under my hand this the 2nd day of July, 1902. 











The deposition of C.E.Flanary, taken before me, Geo.P.Cridlin, 

a notary public in and for the county of Lee, State of Virginia, 

on the #2 30th, day of June, 1902. at the office of MeG.Ely., in 

the town of Jonesville, Va, pursuant to the agreement of counsel, 
which deposition is intended to be read as evidence in behalf of 

the defendant in a certain suit in chancery in which the Wheeland 
Foundary and Machine Works is petitioner and E.S.Wax is defendant 
which cause is now pending in the circuit court of Lee County, Va, 

Present J,C.Noel and H.O.Ballou for deft; 
and M.G.Ely atty, for Petitioner, 

Qel.-- State whether you were the keeper of the jpAl of Lee 
county in the year 1892? 

A.-- Yes sir, I was, 

Q.2e-- While the keeper of the said jail did you have in your 
custody one J.F.Witt as a UNITED STATES prisoner, if so state 
what instructions you had from the Deputy U.S.Marshall T.J.Ely 
as to allowing said Witt to g°0 back abd forth from the jial, to his 


hone? 


A.-- The best of my recollection is that Mr, ELY and Mr, BLANKER 


SHIP who was Commissioner at that time came to me and told me to 
let Mr, Witt out and let him go home, with the understabding that 
Mr, Witt report back once a week to me as jailer. and I did let 
him go home under this arrangement, 


And further this deponent saith not, 


Virginia, Lee county. to-wit: 

I,Geo,P.Cridlin, a notary public in and for the county we 
Lee in the state aforesaid, do certify that the foregoing deposi- 
tion of C.E.Flanary was taken sworn to and subscribed before me 


at the time, phace and for the purpose in the caption mentioned, 


Given under my hand this the SOth day of Junep 1902. 


ay Mr, fee pry ; 
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, taken before me, 1:.T.Hyatt,a commissioner in 


chancery for the circuit court for Lee County, Virginie,at 


my office in the Town of Jonesville, on the 20th dey of Feb- 


ruary, I190I,pursuant to agreement of the parties, by their at- 
torneys, to be read es evidence on behelf of the pleintiff in a 
certain petition filed by the Wheelands Machine Works against 
E.S.Wax et al. in the chencery cause entitled “Greer Machinery 
Co, ve, J.D, Perrineton et als,' 

Present: James W,Orr, attorney for petitioner, 
J.C,Noel, attorney for defendants. 

The athneeae J,N.Redwine, being first being duly sworn, de- 
poses as follows: 

Ques.I. for same.-«State your age, residence and occupa- 
tion or profession? 

Ans.--1I am 68 years of age, reside in Lee County, in the 
Pockett, and am a Physician. 

Ques.2.--How long have you been a practicing physician in 
this county? 

Ans,--About 27 years. 

Wues,.3.--Are you acquainted with J,F.Witt and Mary C.Witt, 
his wife; and if so, how long have you known them and how fer 
do you live from them? 

Ans,--I am ecquainted with them, have known them for sev- 
eral years, knew them before they were married, I now line 
about 3¢ miles from them now and formerly lived about 4 miles 


from then, 





Ques.4,--Were you or not called as a physician to attend 
Mrs Witt during her confinement in child birth about February, 


I892°? 


Ans,-=I was, but I can’t give the exact date. I was called 


to attend her, and soon afterwards heard some takk of a deed she 
and her husband should have made to John 1I:..Pennington for her 
interest in the lands which she heired from her fether, 

Ques.5.<-State if you remember when you were call to see 
Mrs.Witt, and what occurred on that occasion? 

Ans.--My best recollection is that I was called there some 
time late in the evening, and somewhere from eight to eleven o' 
clock the child was delivered, is my recollection, Soon after 
the child was born and the necessary attention was given, I 
went to Harlan County, Ky. in answer to a call. My recollection 
is that I left her as well as common. On my return from Kene 
tucky, about the third of fourth day, T think the third day afe 
terwards, I was called in to see her or stopped to see her in 
passing. She appeared to be weak, which was probably caused 
by a hemorhage which she was reported to have had, but I di@ 
not see that she wes extaordinarily weak. The hemorhage wes 
reported to me to have been controlled. YT mede a prescription 
for her from my own pockets and directed Dr.Wax who was there 
how to give the medicine I left, My recollection is that T 
did not visit her any more, and was not called on to do so, 

Ques.6.-- State whether or not you, on the eccasion of 
this last visit or during the first one spoken of observed any= 
thing wrong with Mrs.Witt's mina? 

Ans.--My best recollection is that I did not. 


Ques.7.~-Have you attended Mrs.Witt on other similar occae- 














- 3 


sions, or on any other occasions when she was sick, as a physi- 
cian? 


Ans,-=-My recollection is that I have waited on her twice or 


three times in case of child birth since the the time spoken of 


above. IT also treatea@ her hand which was sore et one time, 

Ques.8,--State whether or not, at any time during your at- 
tendance upon her as @ physician you observed her to be deprived 
of the exercise of her right mind, or was she a lady of usual or 
ordinary mind on those occesions and during your acquaintance 

with her? 

Ans.--My best recollection is that I never discovered any 
thing wrong with her mind, that she was a woman of pretty fair 
mind, 

Ques,--During your experience ard practice as @ phys cian, 
have you had any considereble experience in obstetrical cases’? 

Ans.--I have in some two or three thousand cases, and among 
them 19 sets of twins, as I now remember, 

Cross-examination. 

Ques.I.-=Do you know how long Mrs,Witt was sich at the time 
you speak of in February, I892% 

Ans.--I do not. 

Ques.2.--Do you know her mertal condition during that sick- 
ness except at the two times you were there? 

Ans.-~-I do not. 

Ques.--Is it not a fact, by reason of hemorhage and after~ 
birth pains, that women are rendered unconscious or delirious? 

Ans.-- Yes, IJ have known such cases. 

Ques.--By reason of hemorhage or eftere-birth pains, could 


not Mrs.Witt been rendered delirious or temporerily enfeebled 





mde 


in mind during the sickness of which you speak in February 1892, 
without you having knowledge thereof? 

Ans.--This might have occurred. It has been my experience 
in these obstetrical ceses that a physician can't tell what 
course the case will take, 

Ques,--Were you present when Mrs.Witt is said to have signed 
the deed in controversy in this case, or have you any knowledge 
of her mental condition at the time said deed is said to have 
been signed by her? 

J was not present, and hence have no knowl dge of her men- 
tail condition at the time. 

Ques,--Ts it not vour experience as a vhyetcian, even with 
the same woman, that some cases of child birth rerders her much 
more enfeebled and causes her to suffer more bodily pai than 
Bxkexxx at other times? 

Ans,-=-TIt is, 


And furthemthis deponent saith not, 
MPa Mba ry Pe ne ay 7 
heat i vo” we elge 
G Ind B2-T. He; “9 oe: Cr. 


John I,Pennington, another witness, being duly sworn, de- 


poses as follows: 

Ques.I.for petitioner,--State your age, residence ard. occu- 
pation? 

Ans.~-I am 4I years of age, re@ide in Tee County, Virgins, 


near Pennington Gap, end am a laborer, 
In 1892, I lived in the 


Pocket country. 


Ques,2.=--Are you the same person who purchesed the interest 





of J.F.Witt and wife in the C.A.Jessee land, and that was con 
veyed to you by them by deed dated February 27th, 1892.? 

An@é.--T am. 

Ques.--Did you pay the.consideration mentioned in said deed 
for Mrs.Witt's interest in said lend ? 

Ans.-~-J did, 

Ques.~--To whom and how did you pay it? 

Ans.--I paid $148, 149, or $150, I don't remember the ex- 
act amount, to T.J.Ely who was then U.S.Deputy Marshal. Prior 
to the date of the deed Mr.J.F.Witt and myself had been talking 
about a trade for the land. After this Mr.Witt was confined 
in jail at Jonesville, Va., on a fine assessed egainst him in 
U.S.Court at Abingdon in a whiskey cease, T.J.Ely, the deputy 
masshal brought me a note from Mr.Witt, in which Mr.Witt asked 
me to close up the trade about the land and pay Mr.Ely the amount 
of his fine so that he could get out of jail and go home to his 
family. I proceeded to close the trade while Mr.Ely was there, 


and the deed was prepared and executed whilée he was there, and 


I executed my note to Mr.Ely for the amount of the fine he had 


against Witt. I think J,F.Witt was owing me some at the time 
of the trade, and this was applied on the land. I think I also 
let him have a note on Mr.Jackson for $75.00 or about that a= 
mount. I also let him have a mare, known as the Mallett mare, 
at $120.00 on said purchase price. I paid the amount of the 
purchase money mentioned in the deed, 

Ques .--When Mr.Ely brought the note to yop from Mr.Witt, 
state any conversation you had in reference to the trade with 
Mrs.Witt, if any, and what was said? 


Ans.--J do not recollect having any corversation with her 





myself, but was present when she did talk about the matter, 
Mr.Ely was anxious to have the trade closed up. He went up 

to see her and informed me that she was willing to it, and was 
anxious to get her husband out of jail. I told him I was ae 
fraid there might be trovble about it afterwards, es she was 
sick, He said that Jacob Witt, her father-in-law, and Mrs. 
Jessee, her mother, had both told him she wes all right, and 
that she seemed al] rirht to him, When we went wn there to 
have the deed acknowledged, I told Mr.J.F.Burgan, the Justice 
who was to take the acknowledgement, to go in and ask Mrs.Witt 
if she was willing to sign. the deed and if she was in her right 
mind, I went in with him,and so did Mr.Ely, and there were oth¢ 
ers present, Mr.Burgan asked her was she.at her right mind, 
and willing to make this deed. She said she was and wovld give 
all she had to get Floyd, her husband, out of jail, He also 
axsked Jacob Witt, the father cf J.F. Witt, and Mrs.Jesse, the 
mother of Mrs.Witt, if she was in her right mind, end they both 
said she was, 

Obj.--The forego ng answer, is so far as it relates to the 
conversation of the witness with T.J.Ely in regard to the mental 
condition of Mrs.Witt,is excepted to because hearsay. And 80 
much of said arswer as refers to the conversation between J.¥, 
Burgen, J.P. and Jacob Witt and Mrs.Jessee, is objected to for 
the same reason and because immaterial, And also in so far as 
it relates to the question asked by the Justice of Mrs.Witt as 
to whether she wes in her right mind is objected to because it 
is not the best evidence as to her mental condition, and does 


not even tend to prove her sanity at the time, All demented 


persons claim to be sane, 





Ques,-= 


Ques,=--From your observetion of Mre Witt on that occasion 
her appearance and what she said, did you consider thet she was 
in her right mind, and capable of knowing whet she wes doing, or 
other wise? 

Ans.--IJ considered her at her right minds she was sick in 
bed end talked a little weak, but outside of that I did not see 
anything wrong with | er, 

Ques.--JTs John F.Burgan, the Justice who took the acknowl- 
edgment of said deed living or dead? 


Ans e ~-He is dead @ 


Ques.--What became of the mare which you let J.F.Witt have 


in part payment for said land? 

Ans.--He swapped her off for another mare, e brown mare, 

Ques.--Who claimed the mare that he swapped for? 

Ans,--Mr.,Witt seid it was his wife's mare and that he wontd 
not trade her on that account. Ie. never heard her said anything 
about it. 

Obj.-=- The foregoing answer is objected to, because hear- 
say as to Mrs.Witt and self-serving on the part of J.F.Witt, 

J.C.Noel,for deft, 

Ques.--Was the four hundred dollars, consideration mention- 
ed in the deed, the amount for which J.F.Witt had offered you 
the land prior to the consummation of the trade at the time the 
deed was executed? 

Ans.--He asked me $10.00 per acre, and th: re were 42 acres, 
if the land had been equally divided emong all the heirs as to 


acreage, I actually paid him $420.00 for the land, but J was 


trying to buy some of the other sheres and was rating them at 


400,00, hence the consideration was put in the deed at $400.00 





Ques.--What amount did you pay Joseph Jessee for his inter- 
est .n the C,A.Jessee land, ard was his an equal interest with 
Mrs.Witt? 

Ans.--I paid $400.00 for thet interest and his wes an equal 
share with Mrs.Witt. 

Ques,.--Were you ever offered er advance or profit on these 
interests; and if so, when erd how much? 

Ans.-+I was offered once for’ this and e]1 other lands 


that I owned in that section $20.00 peracre. This vrovosition 


was probably before I bought the Joseph Jessee interest, but 


the trade was not consummated. 

Ques.--Where does this C.A.Jessee land lie, and has it any 
coal on it? 

Ans,--I lies in the Pocket country, on the south side and 
in foot hills of the Little Black Mountain, on Bailey's Trace 
branch. I don't know that I have seen any coel on this partic- 
ular tract, but I have seen coel on sdjoining lands, and pere 
haps in I00 yards of the Jessee land, I hepped oven up on the 
Carter Fldridge land, perhaps in I00 yards of the Jessee land, 
a vein some ten feet or more in thickness of coal, The whole 
vein is something near 14 feet, but there ere two partings of 
slate, The bottom strata is about 24 feet of coal, then there 
is a strata of something like 26 feet of slate, then a little 
over 5 feet of coal, then about 8 inches of slate, and then 
about 22 inches of coal, 

Ques.~--Do you consider that the Witt interest was worth 
what you paid for it et the time you purchesed it? 


Ans.--Yes, I did, but I considered it a plenty for it. 





Ques.<--What do you consider said interest was worth in 
April, I899 ? 

Obj.--The foregoing qu stion and ary answer thereto is ob- 
jected to because immaterial. 

d,C Wgei,, Tor aette, 

Ans.--$10.00 per acre, 

Cross-exemination. 

Ques.I.--Did Mrs.J.F,.Witt rece ve from you any part of 
the purchase money or consideration which you claim to have 
paid for this land? 

Ans.--Directly she did rot, but I think she did indirectly. 

Ques.--How did she receive any of it indirectly? 

Ans.--Fy agreeing for Mr.Bly to have it to vay Floyd out 
of jail. T understood from her husband that she claimed the 
mare, 

Ques.--Did you ever pay T.J.Ely the amount for which you 
executed your note? 

Ans.-=-I peid it to Judge Morgan at the Bank, and got the 
note, 

Ques (conte you ever have any conversation with Mrs,Witt 
directly abcut the sale and purchase of this land, or have any 
orders from her directly to pay the purchase price of said Jand 
to J.F.Witt; if so, state when end where it was? 

Ans.--I never did only the night we went to get the deed, 
she said she was willing for all she had to g0 to pay Floyd 


out of jail, or that she would give all she hed to get him out. 


Ara further this ahaa | seith Ge 


CD Biwis 
ne ne 
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James W.Orr, another witness, being first auly sworn, de- 
poses as follows; 

Ques.I,by B.H.Sewell, for petitioner.--State whether or 
not you are attorney for petitioner, Wheelands Foundry & Machine 
Words, against, H.S. Wax? 

Ans.--The firm of Over & Blankenship were attorneys for pe~ 
titioners at the time of the filing of the petition, and for a 
while previous to that ‘ime in reference to this claim, that is, 
the claim mentioned in the petition, 

Ques.--State whether or not the f rm of Orr & Blankership, 
attorneys, represented the petitioner in the chancery ceuse of 
Greer Machinery Compaiy versus J.D.Pernington et als. in which 
said petitioners'claim was sought to be enforced? 


Ans.-- Said firm did represent petitioner in said cause 


in reference to a claim against Jemes D,Pennington and others 


before the taking of the account of liens by Comrs.Jones ana 
Ewing, and they afterwards and before the sele made by R.M. 
Pennington, commissioner, mentioned in the petition because 
counsel for petitioner in reference to their claim against John 
L.Pennington. 

Ques.,--At the time of the sale made by R.L.Penn ngton, 
commissioner, in the cause of Greer Machinery Co. vs.J.D.Pen- 
nington et als., to wit, on the I7th day of April, 1899, was 
the firm of Orr & Blankenship ccunsel for the petitiorer in 
collecting their claim against J.lL.Pennington? 

Ans,--We were, 

Ques.--Did you, as a member of the firm of Orr & Riankenship, 
know that the J.IL.Pennington land, known as the Jessee land, 


was sold at said time? 





#TT- 


Obj.--The foregoing auestion and any answer thereto is 
objected to because the Notices posted by Commissioner Penning- 
ton for the sale of said land in accordance with the provis- 
ions of the decrees under which he acted, were constructive no- 
tice, at least, to ali parties concerned, and it is immaterial 
whether the attorney, Thies W.Orr, had actual knowledge of seid 
sale or not. 

J.C.Noel for deft. 

Ans.<--I hed no knowledge of the said sale, nor of its being 

advertised, and did not know that it hed been mede until J found 


Commissioner Pennington's report of the sele among the papers 


of the eause a short time before the Merch term 1900 of the 


Cireuit court of this county. 

Ques.--State whether or not, as counsel for the petitioner, 
you were present at said sale of the said Jessee ] nd, and bid 
thereon? 

Ans.<-T have no recollection of being present on thet occa- 
sion, though I may have passed to or from the court room while 
the sele was being made; and I am confident thet T did not bid 
at said sale because I know thet I had ro knowledge thet thet 
land was being sold, and J am sure that if 7 had known that it 
was being sola I would have made it bring more money then it 
porught. And I was surprised when I found the commissioner's 
report of the sale among the papers of the cause . 

Ques.--AS soon as you learned that said land had been sold 
and the circumstances under which it was sold, did you take 
steps for your client to have the sale set eside? 

Ans.--As soon as I found the commissioner's report of sale 


and that the same had been confirmed by the court, I telked to 


- 





re) ® 


the commissioner about the matter, and learned the circumstances 


under which the sale had been made? and in a short time there- 


after, I prepared the petition asking that the sele be set aside 
and presented it to the court at the March Term 1900, 

Ques.--State any other metter that you may desire or know 
of relative to the matter at issue? 

A@nes+v-F am very well acquainted with J.F.Witt and may vos- 
sibly have passed while the sale was being made, and may have 
passed the joke that he and others speak of, though T have no 
recollection @f it. IT am positive that I did not know thet 
5 sale of this land was taking vlace, and that J did not bid on 
the same. 


Ana further this witness seith not. 


Tt is agreed between the parties by their attorneys that 
the papers in the cause of Greer Machinery Co. vs.J.f).Penning- 
ton et als. may be read and treated as evidence in this con- 


troversy. 


Virginia, Lee Coun y, to wit: 

ly Let Hyatt, &@ commissioner in chancery for the cirevit. 
court for said county, do certify thet the foregging depositions 
of J.N.Redwine, J.I.Pennington and James W,Orr were duly taken 
subscribed and sworn to before me at the time end place and for 


the purpose therein mentioned, Gétven under my hand this the 


20th dey of.February, [90]. 
ox a 
; o/. AAS) Commissioner in 


Chencery. 
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Che Commomwealth of Virginia, 
To the Sheriff of the County of Lee, Greeting: 


WE comMaAND you, That you summon... 6 ee. J). | AAX. 


TTT OR PRES mm et ween en Rehan wae nn sn ene tH ESO et en basen wmmaeeeeeserre e680 oe 


POE mn ne ne etd mwwen neni wenn ee tee enter ve emeaaeeeees 


to appear at the Clerk’s office of the Circuit Court of the County of Lee, at the rules to be held 


beldibe court, on the... ok as _Monday in_C4A“p- 7d L9 a0 338 , to answer a 


we chet 


And have then there this writ. Witness, B. Munsry, Cléfk of our ‘said Court, at the 


court-house, the. 7. £ day of. AK p27 cm A YEU. ABE , and in the 12.4._year of the 


chancery exhibited against 


Commonwealth. 
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Everett Waddey Co., 
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‘he Commonmweallfr of Virginia, 


To the Sheriff of the County of Lee, Greeting : 


WE COMMAND YOU THAT YOU SUMMON dies al Sn 


a Gi ed oe ee Le 


St oS, to testify and the truth to sa 
es cae 


(we C7Cee 


in behalf of the (P MA AAAAN LAL fee one» 1M a Certain matter of controversy in our said court 


before the said Judge depending and undetermined between 


SE SEE SS SERA AE RET SO TTEE ES ORAR SR CCU CTSTSS SE RERERE EERE ESOL OS Ea nnw en SEE TESEWER RE SSSS FEC CSCO ns MANNE ON EES FOUENSS AAke adden 


TES 2 Saale Aa cl era en . Defendant . And this_.{--tr- 
shall in no wise omit, under the penalty of £100. And have then there this writ. ~ 


Witness, A. B. Munsey, Clerk of our said court, at the court-house ea 
7m 


ear of the Commonwealth. 
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WITNESS. 





the... oad oil ae day of PALES =e le way L1oFR ‘ 


~ Spy HV IFLA VX 
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